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Doctrine of ‘resipsa loquitur’ in surgical management of head injury in Transkei region of South Africa: Case reports

ABSTRACT

Doctrine of ‘resipsa loquitur’ in surgical management of head 
injury in Transkei region, South Africa: Case Report

How to cite this article

BMeel/Doctrine of ‘resipsa 

loquitur’ in surgical management 

of head injury in Transkei 

region of South Africa: 

Case reports/Indian Journal 

of Forensic Medicine and 

Pathology/2021;14(3):367-372 

Banwarilal Meel 

Background: Poor people accept death as ‘God’s wish’, sing a ritual song and 

bury their loved ones without pointing a finger at anyone or asking how their 

loved ones died. Medical errors cause several deaths, but most of the time 

this goes unnoticed, because many affected by it are poor and illiterate. 

Objective: To highlight the problem of fatal surgical errors in the management 

of head injury of patients in the Transkei region of South Africa.

Case Histories: The case reports of the autopsies that discussed are intended 

to highlight the gross surgical negligence of medical professionals. In the 

first case, burr-holes were made to release intracranial pressure, but a piece 

of glass, which was the primary cause of increased intracranial pressure, was 

left in the cranium. In the second case, an inexperienced operating surgeon 

pushed the drill deep into the cortex of the brain while making burr-holes. The 

third case report describes a head injury suffered by an alcohol-intoxicated 

patient. The head injury was inflicted at a police station. This article presents 

histories, post-mortem findings, causes and mechanisms of death, as well as 

discusses acts of commission and omission.

Conclusion: A high level of fatalities is caused by ‘acts of commission and 

omission’ in respect of head injury of patients in the Transkei region of 

South Africa. This matter needs regular auditing through forensic pathology 

services. 
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S
urgery has become an integral 

part of global health care, 

with an estimated 234 million 

operations performed annually. 

Surgical complications are common 

and often preventable.1 Preventable 

medical errors lead to the death of up 

to 98,000 Americans annually and 

cost the US economy over $17 billion 

per year.2 The most expensive of 
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these errors are related to surgery, accounting 

for over $6 billion annually, roughly one-

third of the total financial burden of medical 

error.2  

South Africa may be on the verge of a 

medical malpractice litigation ‘storm’, as 

the number and size of claims appear to be 

increasing rapidly. In the last four years the 

Department of Health (DotH) has incurred 

R1.2 billion in legal costs relating to medical 

malpractice.3 The worst provincial culprits 

were KwaZulu-Natal (R209.1 million), the 

Eastern Cape (R91.9 million) and Limpopo 

(R30.9 million).3 According to the Medical 

Protection Society, the cost of reported 

claims more than doubled over a recent two-

year period. Claims exceeding R1 million 

have increased by nearly 550% compared to 

10 years ago, while claims valued at over R5 

million have increased by 900% in the past 

five years.4

 The Health Professions Council of South 

Africa (HPCSA) received 2,403 complaints 

between April 2011 and March 2012. Many 

of these related to claims for misdiagnosis, 

practising outside the scope of practice 

and refusal to treat patients.4 Medical 

professionals fail in their responsibility to 

their patients by not giving them proper care 

and attention, acting maliciously, or providing 

substandard care, thus causing far-reaching 

complications such as personal injury and 

even death. A study conducted by the author 

showed that at least 12% of hospital deaths in 

the Transkei region are preventable.5 

Medication errors are an important 

problem in health care, causing harm to 

patients. In 1993 such errors were estimated 

to account for 7000 deaths in the USA.6 

According to the HPCSA, between April 2008 

and March 2009 about 90 doctors in South 

Africa were found guilty of unprofessional 

conduct.7 Forty-four doctors have been struck 

from the roll since 2005 owing to unethical 

and unprofessional conduct.7 Xhosa society is 

not litigious in nature. They leave everything 

to god. This is because the people are poor 

and illiterate. Seventy-three percent of the 

rural people in the Eastern Cape were living 

on less than R300 per month in 2005/2006 

and more than half of them on less than 

R220 per month.8  The purpose of these case 

reports is to highlight the problem of surgical 

malpractice through ‘acts of omission’ and 

‘acts of commission’ in the Transkei region of 

South Africa.

Mr XM was a 25-year-old male who was 

drinking beer in a sheebeen (local liquor 

selling place) with his girlfriend one evening. 

Some other young boys were also drinking 

in the same place. One of them harassed Mr 

XM’s girl friend, which led to a fight. He was 

hit on the head with a broken beer bottle and 

started bleeding profusely. He was brought to 

hospital, where he was admitted and initially 

stabilised, but he became unconscious. The 

next day he was taken to theatre to decrease 

intracranial pressure. Two burr-holes were 

made in the anterior and posterior part of the 

parietal bone, but a piece of glass lodged in 

the cranium was not removed. The patient 

died after two days.

Fig. 1: Two burr-holes and piece of glass in center on 
outer table of  left side of parietal bone.

On autopsy, the scalp was found to be 

stitched, and two burr-holes were seen in the 

parietal bone. One burr-hole was completed, 

but the other was just drilled into the outer 

table of bone. A piece of glass was recovered. 

A depressed fracture of the parietal bone 

was seen, with a cut in the meninges and the 

brain tissue.  Subdural and subarachnoid 

hemorrhage was observed on the surface of 



369

the brain. The brain was oedematous with 

shifting and tentorial herniation on one side. 

The other organs were congested. 

Mr BM was a 40-year-old male who was 

assaulted, being hit on the head with a stone. 

He was brought to hospital by the police and 

admitted in a state of unconsciousness. He 

was diagnosed as having a head injury with 

subdural haemorrhage.  He was operated on 

and later died in hospital.

On autopsy, stitches were found on the 

head. Underneath the stitched wounds, burr-

holes were seen on the anterior and posterior 

part of the parietal bone. The durameter 

and cortex of the brain were found to be 

cut corresponding to the both burr-hole. 

The brain was oedematous, and tonsillar 

herniation was observed. The lungs were 

oedematous and the other organs congested.

Mr TT was a middle-aged man with a history 

of alcoholic intoxication whom the police 

brought to the hospital’s casualty department 

in a semi-comatose state one night. He had 

been in police custody.  The patient was 

diagnosed as alcohol-intoxicated, as his breath 

was smelling of alcohol. He was treated with 

intravenous fluid and insulin. The patient 

died after two days in hospital.  He was sent 

to the forensic pathology laboratory for an 

autopsy.

On autopsy, some bruises were found on 

his head. When the skull cavity was opened, 

a massive extradural haematoma was visible 

underneath a depression of the cerebral 

cortex. Tentorial as well as tonsillar herniation 

with shifting of the brain to the opposite side 

was observed. The brain was oedematous and 

the other organs were congested. 

This autopsy case report is the first of its 

kind in the Transkei region of South Africa. 

It reveals the tip of an iceberg and provides 

important information to justify further 

study to develop a protocol for the care of 

patients in hospitals in this region. Iatrogenic 

hospital deaths are generally under-estimated 

and therefore under-reported. The reporting 

system used by hospital management is 

inadequate and most of these deaths are 

ignored or remain unnoticed. A few cases of 

iatrogenic injury deaths come to the notice 

of forensic pathology services because they 

are referred for medico-legal autopsies.  

However, even when an autopsy reveals 

apparent negligence causing the death, no 

action is taken. When people are poor, they 

are regarded as lesser human beings. They do 

not have a voice, and if they have, there are 

not enough people to listen to them. 

According to the Health Professions 

Amendment Act (Act 29/2007), death 

during or after a surgical procedure may be 

considered medico-legal and subjected to 

medico-legal autopsy and inquest. All deaths 

due to surgical mishaps, including anaesthetic 

and/or procedure related deaths, are dealt 

with under section 48.9 In the past the 

practice was to refer such cases for medico-

legal autopsy, but this culture no longer exists 

in hospital in Transkei region. Deaths are 

taken very lightly and hardly any enquiry is 

instituted by the management.

Case 1 was operated on and two burr-

holes were observed, but the piece of broken 

glass bottle, which was the primary cause 

of increased intracranial pressure, was not 

removed by the operating surgeon. 

Fig. 2: Depressed fracture of inner table of left parietal 
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bone of skull in centre with two burr-holes on both side.

Fig. 3: Burr-holes on right parietal bone penetrated into 
duramater and lacerated cortex of right parietal lobe of 
brain.

The first burr-hole was very superficial, 

incomplete and did not serve any purpose. 

The second was in the occipital bone 

(Photograph 1).  The piece of glass had led to 

a depressed fracture (Photograph 2). Young 

doctors are not trained sufficiently to carry 

out craniotomy procedures. Moreover, they 

are doing these operations on their own 

without any supervision.10 It is difficult 

to estimate how many patients have died 

because of the negligence of these doctors, 

but it could be presumed that the number is 

very high. 

Case 2 suffered from an uncommon 

complication of extensive damage to the 

cerebral cortex underneath burr-hole surgery, 

indicating that the operating surgeon was not 

aware of this complication (Photograph 3). 

The damage to the cerebral cortex was caused 

exclusively by the surgeon who operated 

on the patient. It was absolute carelessness 

and could not be accepted at any standard 

of patient care. If it happened in any other 

developed country or even in this country in 

some metropolitan cities, it would have been 

headline news in the media. Sadly, it will 

remain unnoticed and secret forever, and the 

doctor will not change his/her way of practice. 

Most young doctors in public hospitals are 

working without any supervision.10 Subdural 

haematoma is commonly treatable by burr-

hole craniotomy with drainage, which is most 

effective, provided the procedure is performed 

by an experienced doctor who takes specific 

precautions to reduce complications.11 The 

lack of experienced doctors in this region 

is a matter of concern. They learn, but only 

after killing several patients, which could be 

called the ‘cut, kill and learn syndrome’. This 

is totally unacceptable in any society.

Fig. 4: Fracture of left side parietal and temporal bone.

Fig. 5: Extradural hematoma underneath fractured  
temporo-parietal bone on left side of head.

Case 3 was arrested by police when 

drunk on a road. He was beaten in police 

custody and died in the hospital’s casualty 

department. No intervention was carried 

out, since it was simply presumed that he 

was drunk. The treating medical officer did 

not seem to be aware that two conditions can 

exist in the same patient. It is very important 

to look for signs of trauma associated with 

alcohol abuse, especially head injuries, as such 

patients are more prone to these.  This was an 
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act of omission. This death could have been 

avoided, as an extradural haematoma is a 

treatable condition (Photograph). Traumatic 

extradural haematoma is a neurosurgical 

emergency and timely surgical intervention 

is the gold standard.12 

All three cases in this report fall in 

the category of the doctrine of Res Ipsa 

Loquitur, ‘the facts speak for themselves.’  If 

a doctor involved in such a case is charged, 

the incident, which was under the exclusive 

control of the defendant (cases 1 and 2) 

happened, but it would not have happened 

in the absence of negligence, and the 

plaintiff did not contribute to the harm by 

his own negligence. The burden of proof 

then falls on the defendant to refute this 

prima facie inference of negligence that has 

been created.13 This doctrine is not currently 

applied in South African courts.14 This maxim 

would shift the advantage to the plaintiff 

in cases of negligence, thus supporting the 

patient’s constitutional right in terms of 

section 27 (a).15 

There is very limited literature on 

medical malpractice in South Africa. Surgical 

malpractice is much easier to pick up in 

autopsy, but medical errors are difficult and 

need a well-equipped toxicology laboratory 

to estimate the drug level. It is the duty of a 

doctor to do what is best for the patient, and 

to avoid the death of patients by iatrogenic 

injury.16 Medical professionals who work 

in hospitals must act transparently and be 

accountable to the public, but that has not 

happened in these cases. Forensic pathology 

services provide reliable data that can be 

used to ensure the quality of care of patients 

in hospital. Strengthening forensic pathology 

services will help in quality control in 

the management of patients in hospitals. 

Deservedly large pay-outs have been made to 

patients, related to the harm suffered because 

of negligence of doctors.17

In public sector hospitals, there is a mix of 

many problems such as too many ill patients, 

non-functioning equipment, and recurring 

shortage of supplies, exacerbated by lack of 

experience of interns and community service 

medical officers, who all too often function 

unassisted and are not advised by senior 

personnel.10 Deaths due to these conditions 

remain unnoticed by the next of kin forever. 

People in this region are not aware of any 

kind of litigation process. Even if some know 

about it, it is difficult to pay the legal fee. 

This occurs because of a low level of literacy 

and poverty among people in this region. 

The Department of Health (DOH) is more 

concerned about the money paid because 

of litigation every year, they do not look the 

lives lost unnecessarily. 

People are ‘God-fearing’ and do not blame 

their doctors when something goes wrong, yet 

in many cases litigation would be justified. 

Too many medical personnel and other 

stakeholders do not care about the pain and 

suffering of the people in this region because 

of negligent service delivery. Patients are 

invariably the losers, particularly in smaller 

towns and rural areas as they lost their loved 

one, and not get compensated in any form.4

The high level of iatrogenic injuries or 

negligence in the care of patients in hospitals 

could be prevented. The hospital management 

must be sensitive to these deaths and must 

carry out periodic mortality meetings and 

auditing of patient care. 
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